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C.A.S.H. Fall Conference
SBE Revised Charter School Regulations

Janet Mueller - Miller Brown & Dannis
John C. Lemmo - Procopio, Cory, Hargreaves & 
Savitch
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Basic Requirement

Basic requirement for housing 
remains the same:
“To make available to each charter school 
operating in the school district facilities 
sufficient for the charter school to 
accommodate all of the charter school’s in-
district students in conditions reasonably 
equivalent to those of regular schools of 
the district”
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Basic Requirement

Court opinions interpreting Prop 39 
under the prior regulations

Sequoia UHSD v. Aurora Charter High School (2003)
Duty to provide facilities not limited to chartering authority

Environmental Charter High School v. Centinela UHSD (2004)
Facility request may be denied if charter projections lack proper 
foundation

Ridgecrest Charter v. Sierra Sands Unified School District (2005)
Considers a district’s discretion in allocating multiple sites to house 
in-District charter students.
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Prop 39 Options and 
Alternatives

Alternatives to Prop 39:  Mutually 
agreed upon alternatives to providing a 
facility are acceptable

Independent Study: A district may
include non-classroom based ADA 
based on seat-time requirements under 
control of teacher
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“Conditions Reasonably 
Equivalent”

Factors used to determine 
“reasonable equivalence” remain 
the same

Comparison Group
Capacity
Condition

But definition of key factors has 
changed
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“Conditions Reasonably 
Equivalent”

Comparison Group
Existing:  District schools with similar grade levels that serve 
students living in the HS attendance area in which the 
largest number of charter students reside; or the three 
schools with similar grade levels that the largest number of 
charter students would attend

Added: If none of the district-operated schools has grade 
levels similar to the charter school, then a contiguous facility
within the meaning of subdivision (d) of section 11969.2 
shall be an existing facility that is most consistent with the 
needs of students in the grade levels served at the charter 
school. The district is not obligated to pay for the 
modification of an existing school site to accommodate the 
charter school’s grade level configuration.
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“Conditions Reasonably 
Equivalent”

Capacity
Facilities provided in the same ratio of teaching 
stations (classrooms) to ADA as those attending 
comparison schools (i.e. use district loading) 
excluding “interim housing”
Added: “Interim housing” means the rental or lease 
of classrooms used to house pupils temporarily 
displaced as a result of the modernization of 
classroom facilities and classrooms used as 
emergency housing for schools vacated due to 
structural deficiencies or natural disasters.
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“Conditions Reasonably 
Equivalent”

Capacity (cont.)
Space allocation to include “specialized classroom space” or 
access to reasonably equivalent specialized classroom space 
in the same per-student ratio of specialized classroom space 
in the comparison group schools
Access to non-teaching stations space must be provided in 
the same per student ratio of non-teaching station space in 
the comparison group schools
Shared use is legally sufficient but not required – the district 
shall negotiate in good faith to establish time allocations and 
schedules so that educational programs of the charter school 
and school district are least disrupted
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“Conditions Reasonably 
Equivalent”
Condition

Condition is determined by assessing such factors 
as age (from last modernization), quality of 
materials, and state of maintenance.
Factors:

• Site size
• Condition of surfaces
• Condition of systems (mechanical, electrical)
• Conformity to code
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“Conditions Reasonably 
Equivalent”

Condition (cont.)
Factors:

Availability of technology infrastructure
Condition of facility as a safe learning 
environment
Condition of furniture & equipment
Condition of athletic fields and/or play area 
space
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“Contiguous, Furnished 
and Equipped”

Contiguous (contained on the school site or 
immediately adjacent, unless unable to accommodate the 
charter school on a single site)

In evaluating and accommodating a charter school’s request 
for facilities the charter school’s in-district students must be 
given the same consideration as students in district-run 
schools, subject to the requirement that the facilities provided
to the charter school must be contiguous

If a district’s preliminary proposal or final notification does not 
accommodate a charter school at a single site, the district’s 
governing board must first make a finding that the charter 
school could not be accommodated at a single site and adopt a 
statement of reasons explaining the finding
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“Contiguous, Furnished 
and Equipped”

Furnished & equipped
a facility is furnished and equipped if it 
includes reasonably equivalent furnishings and 
equipment necessary to conduct classroom 
instruction and to provide for student services 
that directly support classroom instruction as 
found in the comparison group schools and if it 
has equipment that is reasonably equivalent to 
that in the comparison group schools.
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“Contiguous, Furnished 
and Equipped”

Equipment 
“Equipment” means property that does not lose its 
identity when removed from its location and is not 
changed materially or consumed immediately by 
use. Equipment has relatively permanent value, and 
its purchase increases the total value of a LEA’s 
physical properties. Examples include furniture, 
vehicles, machinery, motion picture film, videotape, 
furnishings that are not integral part of the building 
or building system, and certain tangible assets such 
as software programs. Furnishings and equipment 
acquired for a school site with non-district resources 
are excluded when determining reasonable 
equivalence
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Location, Location, Location

Location of Facility
District must make reasonable effort to 
provide facilities near where school wants 
to locate
No change
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“Conversion” Charters
Conversion Charters

Site shall be made available to the school 
annually upon request  (i.e., Charter retains 
presumptive allocation of site)
For charter schools established under [II/USP], 
district may not relocate without first obtaining 
waiver from State;
District may not change charter school’s 
“attendance area boundaries” unless waiver is 
obtained from State of obligations of section 
47605(d)(1)
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Timeline/Process
New Charters

Must have petition submitted by November 
1 of fiscal year prior to year of occupancy
Must have a charter approval in hand by 
March 15 of the fiscal year prior to year of 
occupancy

All Charters
Must submit request by November 1 of the 
fiscal year prior to year of occupancy
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Timeline/Process

Facilities request “consists of”

Reasonable projection of in-district and total ADA based on ADA 
claimed for appointment … in the [prior] fiscal year, adjusted for 
expected changes in enrollment in the forthcoming fiscal year
Description of methodology for projections
If a new school or to the extent an operating charter school 
projects a substantial increase in in-district ADA, documentation 
of number of in-district students meaningfully interested in 
attending the charter school that is sufficient for the district to 
determine the reasonableness of the projection, but that need not 
be verifiable for precise arithmetical accuracy;
Use of CDE form is a complete request
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Timeline/Process
November 1 – charter facility requests due 
(Facility request form created by CDE deemed 
complete if all information provided)
December 1 – district to express any 
objections, in writing, regarding charter 
school’s projections and state projections 
district considers reasonable
January 2 – charter school to respond to 
district objections and either reaffirm or 
modify its projections
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Timeline/Process, cont.
February 1 – Preliminary proposal must 
include:

Projections offer is based upon
Specific location(s)
All conditions pertaining to space, including a draft 
of any proposed agreement pertaining to the 
charter school’s use of the space
Projected pro-rata and description of methodology 
used to calculate the amount
List and description of comparison group schools
Description of the differences between preliminary 
proposal and the charter school facility request
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Timeline/Process, cont.
March 1 – charter school written response 
to preliminary proposal

Expressing any concerns 
Addressing differences between 
preliminary proposal and charter 
school’s facility request
Counter proposals
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Timeline/Process, cont.
April 1 – District final notification of space 
offered the charter school including a 
response to charter school’s concerns and/or 
counterproposals and setting forth:

Teaching station, specialized classroom space and 
non-teaching space for exclusive and shared use
Arrangements for sharing
In-district classroom ADA assumptions (explained 
if different than charter school projections)
Location(s) of space
All conditions pertaining to the space
Pro-rata share
Payment schedule
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Timeline/Process, cont.

May 1 – charter school must notify district in 
writing whether or not it intends to occupy 
the offered space (no date change)
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The Money

Pro-Rata Share
District may charge a pro-rata share of those 
facilities costs paid for with unrestricted 
general fund revenues;
Includes contributions to OMM and RMM 
Accounts from general fund
Pro-rata share based on ratio of square footage 
of facilities occupied by charter to total district 
space;
Districts required to post pro-rata calculation 
on CDE website
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The Money
Reimbursement for over-allocation

rate shall be equal to the statewide average cost 
avoided per pupil set pursuant to Education Code 
§42263 for 2005-06, adjusted annually thereafter by 
CDE by the cost of living adjustment provided for 
school district revenue limits, rounded to the next 
highest dollar
No reimbursement required for over-allocated space 
in first year for conversion charters
If district charges pro-rata and if the district is the 
chartering entity, the facilities are not substantially 
rent free within the meaning of Education Code §
47613 (no increased oversight fee)
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Additional Changes
Reciprocal hold harmless/indemnification
School district to maintain first party property 
insurance
District responsible for modifications 
necessary to maintain the facility in 
accordance with EC §47610(d)
Parties may agree to voluntary modifications 
of sites to accommodate charter
Voluntary mediation 

26

CSBA Litigation

CSBA has filed suit against SBE, CDE, 
SPI for exceeding scope of authority 
with revised regulations (joined by 
ACSA/CASBO);

MBD is Co-Counsel for CSBA Coalition

CCSA has intervened;
Procopio is Co-Counsel for CCSA

Hearing on writ October 17, 2008












































