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PIGGYBACK CONTRACTS
What Does The Attorney General’'s
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Public Contract Code Section 20118

Notwithstanding Sections 20111 and 20112, the governing
board of any school district without advertising for bids, if the
board has determined it to be in the best interests of the
district, may authorize by contract, lease, requisition, or
purchase order, any public corporation or agency, including
any county, city, town, or district, to lease data-processing
equipment, purchase materials, supplies, equipment,
automotive vehicles, tractors, and other personal property for
the district in the manner in which the public corporation or
agency is authorized by law to make the leases or purchases.
Upon receipt of any such personal property, provided the
property complies with the specifications set forth in the
contract, lease, requisition, or purchase order, the school
district may draw a warrant in favor of the public corporation
or agency for the amount of the approved invoice, including
the reasonable costs to the public corporation or agency for
furnishing the services incidental to the lease or purchase of
the personal property.

Public Contract Code Section 20118

Notwithstanding Sections 20111 and
20112,

the governing board of any school
district without advertising for bids,

if the board has determined it to be in
the best interests of the district,

may authorize by contract, lease,
requisition, or purchase order,
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 any public corporation or agency, including
any county, city, town, or district,

* to lease data-processing equipment,
purchase materials, supplies, equipment,
automotive vehicles, tractors, and other
personal property for the district

* in the manner in which the public
corporation or agency is authorized by
law to make the leases or purchases.

» Upon receipt of any such personal property,

» provided the property complies with the
specifications set forth in the contract, lease,
requisition, or purchase order,

« the school district may draw a warrant in favor of
the public corporation or agency for the amount
of the approved invoice, including the
reasonable costs to the public corporation or
agency for furnishing the services incidental to
the lease or purchase of the personal property.

PURPOSE OF PUBLIC CONTRACT
CODE AND PUBLIC BIDDING:

» Public Contract Code Sections 100 and 102:

* 100. The Legislature finds and declares that
placing all public contract law in one code will
make that law clearer and easier to find.
Further, it is the intent of the Legislature in
enacting this code to achieve the following
objectives:
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*(@) To clarify the law with respect to
competitive bidding requirements.

* (b) To ensure full compliance with
competitive bidding statutes as a means of
protecting the public from misuse of public
funds.

* (c) To provide all qualified bidders with a
fair opportunity to enter the bidding
process, thereby stimulating competition in
a manner conducive to sound fiscal
practices.

* (d) To eliminate favoritism, fraud, and
corruption in the awarding of public contracts.

*+102. To encourage competition for

public contracts and to aid public
officials in the efficient administration of
public contracting, to the maximum
extent possible, for similar work
performed for  similar  agencies,
California’s public contract law should
be uniform.

Public Contract Code Section 20111

* (a) The governing board of any school district,

*in accordance with any requirement
established by that governing board pursuant
to subdivision (a) of Section 2000,

« shall let any contracts involving an expenditure
of more than fifty thousand dollars ($50,000)
for any of the following:
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* (1) The purchase of equipment, materials, or
supplies to be furnished, sold, or leased to the
district.

* (2) Services, except construction services.
[Nonprofessional services, not including archi-
tectural, legal, construction management, etc.]

* (3) Repairs, including maintenance as defined in
Section 20115, that are not a public project as
defined in subdivision (c) of Section 22002.

The contract shall be let to the lowest
responsible bidder who shall give security as the
board requires, or else reject all bids.

» (b) The governing board shall let any contract for a
public project, as defined in subdivision (c) of Section
22002, involving an expenditure of fifteen thousand
dollars ($15,000) or more, to the lowest responsible
bidder who shall give security as the board requires,
or else reject all bids. All bids for construction work
shall be presented under sealed cover and shall be
accompanied by one of the following forms of bidder's
security:

* (1) Cash.

* (2) A cashier's check made payable to the school district.

* (3) A certified check made payable to the school district.

+ (4) A bidder's bond executed by an admitted surety insurer,
made payable to the school district.

Upon an award to the lowest bidder, the
security of an unsuccessful bidder shall be
returned in a reasonable period of time,
but in no event shall that security be held
by the school district beyond 60 days from
the time the award is made.
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* (c) This section applies to all equipment,
materials, or supplies, whether patented or
otherwise,

and to contracts awarded pursuant to
subdivision (a) of Section 2000.

This section shall not apply to professional
services or advice, insurance services, or any
other purchase or service otherwise exempt
from this section, or to any work done by day
labor or by force account pursuant to Section
20114.

(d) Commencing January 1, 1997, the Superintendent
of Public Instruction shall annually adjust the dollar
amounts specified in subdivision (a) to reflect the
percentage change in the annual average value of the
Implicit Price Deflator for State and Local Government
Purchases of Goods and Services for the United
States, as published by the United States Department
of Commerce for the 12-month period ending in the
prior fiscal year. The annual adjustments shall be
rounded to the nearest one hundred dollars ($100).
Note: Statutory threshold amount for contracts that
must be publicly bid adjusts annually for purchasing
contracts but not for construction contracts.

= $15,000 for construction contracts

= Currently $65,100 for purchasing contracts

(Resource: http://www.cde.ca.gov/fg/ac/co/bidthreshold.asp)

SUMMARY

* You can only piggyback on a legal contract that
was let in compliance with applicable laws, for
approved (and reasonably related) categories of
“personal property.”

* You should look behind the piggyback contract,
to ensure the original contracting agency
complied with applicable laws, and make your
purchases through that agency.

+ Limit your piggyback contracts for facilities to
truly “portable” structures, until the state funding
issue is clarified, or new legislation provides
clear direction.
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Thank you for coming.

If you have questions or
comments, please contact:
Patrick A. Gunn, Esq. at
(925) 227-9200
pgunn@aalrr.com
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PATRICK A. GUNN

Pleasanton, California
Partner

phone(925) 227-9200
fax  (925) 227-9202
email pgunn@aalrr.com

Business Services Practice Group

Experience

Patrick Gunn is a partner in the Pleasanton office of Atkinson, Andelson, Loya, Ruud &
Romo. Mr. Gunn's areas of experience encompass all aspects of civil trial and
appellate practice. He focuses on business, construction, and real property
transactions, dispute resolution, arbitration and litigation. He represents a variety of
large and small public agencies throughout California, as well as private businesses,
including land developers, contractors, technology and food service companies. Mr.
Gunn has extensive experience in the negotiation of contracts and business disputes,
public bid disputes, and litigation of construction claims ranging from defects, delays,
and disruption to extras and differing site conditions to liens, stop notices and bond
claims.

Education
Mr. Gunn received his Bachelor of Arts Degree with honors from California State
University, Sacramento and received his Juris Doctor from Loyola Law School.

Admission
1988, California and U.S. District Court, Northern, Southern, Eastern and Central
Districts; U.S. Court of Appeals, Ninth Circuit; U.S. Supreme Court

Membership
Alameda County, Contra Costa County and American Bar Associations; State Bar of
California

Publication and Speaking Engagements

Mr. Gunn is a member of the Legal Advisory Committees of the Associated General
Contractors of California and the Coalition for Adequate School Housing (“CASH”). He
lectures extensively on all aspects of private and public works construction contracts
and projects. Mr. Gunn is a contributor to various construction related publications. He
has also taught courses with other members of the firm on “Legal Aspects of
Construction” at California State Polytechnic University.
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Recent California Attorney General’s Opinion Severely Restricts
the Use of “Piggyback” Contracts by School Districts

Existing Contracts for Modular Buildings May Be in Jeopardy

The ongoing debate over public school district use of so-called “piggyback”
contracts for the purchase and lease of modular buildings and other items took a
dramatic turn last week with the publication of a new Attorney General’s opinion on
the matter. The opinion adopts a narrow interpretation of the statute governing
piggyback arrangements, and may imperil both current and future school district
contracts.

Authority for “Piggyback” Contracts

As a general rule, Public Contract Code section 20111 requires school districts to
award contracts for purchases or projects to the lowest responsible bidder.
Nevertheless, several statutes provide limited exceptions to the bidding
requirement. Among the most useful such exceptions available to school districts is
Public Contract Code section 20118.

Section 20118 allows school districts to forgo the competitive bidding requirements
of Public Contract Code section 20111 and the bid advertising requirements of
Public Contract Code section 20112 under limited circumstances. Section 20118
provides that a school district may contract directly with a “public corporation or
agency” to lease data-processing equipment or to “purchase materials, supplies,
equipment, automotive vehicles, tractors, and other personal property for the district
in the manner in which the public corporation or agency is authorized by law to
make the leases or purchases.”

Thus, once a public corporation or agency has properly awarded a contract for the
lease or purchase of allowable items through the competitive bidding process’, a
school district may complete the “piggyback” transaction by contracting with that
public corporation or agency for the lease or purchase of the same items under
identical terms without having to repeat the bidding process.

The piggyback system has not been free from dispute. This is particularly true in
the context of modular buildings. School districts regularly avail themselves of the
piggyback option when acquiring modular structures. Unlike the true relocatable or

! The threshold for competitive bidding for the purchase of goods and services (except
construction services) is $65,100. With respect to construction services, competitive
bidding is required for public projects exceeding $15,000. Public Contract Code section
20111.

>The original contract must meet additional requirements to be eligible for piggybacking,
such as a term not exceeding five years and a provision expressly allowing cooperative
purchasing.
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portable classrooms installed by school districts in the past, newer modular
buildings increasingly resemble permanent structures. Installation of these
buildings often requires extensive site work labor including concrete, utilities, and
Americans with Disabilities Act compliance measures. Opponents of piggyback
contracts argue that extensive use of the method for projects involving traditional
construction services violates the requirement to competitively bid construction
work.

Senate Bill 327 and Amendment of the Piggyback Statute

In 2005, the dispute over the use of piggyback contracts drew the attention of State
Senator Alan Lowenthal. Senator Lowenthal is involved in public school
construction matters through his seat on the State Allocation Board, the body
responsible for allocating state funds for the construction and modernization of
public school facilities. Senator Lowenthal introduced legislation in the California
Senate (SB 327) that would have amended Public Contract Code section 20118 to
provide that the piggyback process may only be used to acquire “relocatable
classrooms” defined in the amended statute as “any building with an integral floor
structure which is capable of being readily moved and transported over public
streets without the separation of the roof and floor from the building, and includes
the delivery, installation, maintenance, repair, and removal thereof.”

By amending the piggyback statute, SB 327 would have prevented school districts
from acquiring many forms of modern modular buildings without competitive
bidding. On October 7, 2005, Governor Schwarzenegger vetoed SB 327 on the
ground that the bill would limit “the ability of school districts to provide cost and
time-efficient solutions to meet their facilities needs,” and “would expose more
school projects to construction delays and the unpredictable bidding environment
that has resulted in numerous cost overruns.”

Opinion of the Attorney General

Following the veto of SB 327, the State Allocation Board formally requested an
opinion of California Attorney General Bill Lockyer interpreting Public Contract Code
section 20118 as it applies to modular structures. In an opinion published on
January 24, 2006 (opinion No. 05-405), Attorney General Lockyer reached the
following conclusion: “A school district may not, without advertising for bids,
contract with another public agency to acquire factory-built modular building
components for installation on a permanent foundation.”

Attorney General Lockyer reached his conclusion by contrasting modular buildings
with the list of permissible items featured in the piggyback statute: “data-processing
equipment ... materials, supplies, equipment, automotive vehicles, tractors, and
other personal property.” He found that “building structures to be permanently
affixed to land do not have the characteristics of the listed ‘personal property.”
Conversely, he found that school districts may acquire true portable buildings under
the piggyback statute: “Because of their permanent foundations and immovability,
the structures in question [modular buildings] would be distinguishable from typical
‘portable’ or ‘relocatable’ single-classroom buildings.”

In addition to ruling out the use of the piggyback system for modular structures on
permanent foundations, the Attorney General’s opinion clarified in a footnote that a
valid piggyback contract must be entered into between a school district and a public
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corporation or agency, not between a school district and a vendor. The footnote
provides as follows:

By its terms, section 20118 applies only to a school district’'s contracts with, and
payments to, another ‘public corporation or agency’ to lease or purchase personal
property ‘for the district’ where the other entity ‘is authorized by law to make the
leases or purchases.” The statute provides no authority for a school district contract
directly with a lessor or vendor. (Emphasis in original.)

The footnote is significant because many school districts have contracted directly
with lessors or vendors under the piggyback statute rather than contracting with a
public corporation or agency. Those contracts may now be in jeopardy.

What Does It All Mean?

The consequences of the Attorney General’'s opinion may be drastic. Although
opinions of the Attorney General do not carry the same authority as statutes or
judicial opinions®, the State Allocation Board has indicated it will follow the Attorney
General’s interpretation of the piggyback statute, and refuse to fund contracts that
are in violation of the opinion. If it strictly follows the Attorney General’s opinion, the
State Allocation Board could refuse to fund future piggyback contracts for modular
buildings, as well as contracts already in place. Such action could cause school
districts to default on existing agreements. Diminished use of the piggyback system
as a consequence of the Attorney General’'s opinion may also serve to further
destabilize the market for relocatable and modular structures, leading to further
manufacturer insolvencies.

Senator Lowenthal is leading the charge to bar funding of piggyback contracts for
relocatable structures. Discussion and action are expected at the next State
Allocation Board meeting scheduled for February 22, 2006. It remains to be seen
whether school districts will have to breach existing contracts in order to secure
state funds, and whether existing leases under the piggyback statute must be
discontinued.

Terry Tao will appear at the February 22, 2006, meeting of the State Allocation
Board to encourage the Board to allow funding for piggyback contracts already in
place, and not force school districts to breach those contracts.

Terry Tao is a partner in the Cerritos office of Atkinson, Andelson, Loya, Ruud & Romo. Mr.
Tao practices primarily in the areas of school and public works construction law,
architectural malpractice, construction contract administration, land use, environmental law,
and related matters.

Jeremy Brust is an associate in the Cerritos office of Atkinson, Andelson, Loya, Ruud &
Romo. Mr. Brust practices primarily in the areas of construction law and public contracts, as
well as real property matters with an emphasis on land use and environmental law.

They can be reached at (562) 653-3534.

% Courts generally interpret opinions of the Attorney General as “persuasive authority” as
opposed to controlling authority.
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MEMORANDUM

To:  Pamela T. Johnson, Chair

California Coalition for Adequate School Housing

From: Stephen L. Hartsell
Associate General Counsel

Re:  Attorney General Opinion on “Piggyback” Contracts

As most of us are aware, on January 24, 2006, the State’s Attorney General issued
Opinion No. 05-405 addressing Public Contract Code Section 20118, which permits
districts to “piggyback” on another public agency’s contract to purchase or lease personal
property. The Opinion concludes that “[a] school district may not, without advertising
for bids, contract with another public agency to acquire factory-built modular building
components for installation on a permanent foundation.”

The Opinion was requested by the State Allocation Board (“SAB”), which discussed it at
its January 25, 2006 meeting. In letter dated February 8, 2006, with the subject “Critical
Information Regarding School Facility Program (SFP) Funding Piggyback Contracts and
Permanent Modular Construction”, Luisa M. Park, OPSC’s Executive Director stated:

“It is important to note that the Attorney General's office opinion is in
regard to modular building components, which refers to a facility
comprised of multiple pre-manufactured building components, such as
separate wall and floor systems, that are transported to a site where all
components are installed on a permanent foundation. The opinion does not
address portable or relocatable classrooms as defined by Education Code
Section 17070.15(j), which typically are factory-built as two complete
building modules that are simply connected on-site and placed on
temporary foundations.

“The SAB stipulated at the January 2006 SAB meeting that any contracts
for modular construction on a permanent foundation signed after January
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25, 2006, must be competitively bid. Those SFP projects that have
construction contracts of this type signed prior to this date that were not
competitively bid will continue to be considered for funding. However, for
construction contracts signed after January 25, 2006, it is critical that your
district be aware that these projects must be competitively bid so that State
funding is not jeopardized.”

The letter concludes with the statement, “If you have any questions regarding piggyback
contracts and modular construction, please contact your district's legal counsel.”

Based on our preliminary review of the Opinion and Ms Park’s letter, our office have
advised our school district clients that:

1. The Attorney General has concluded that Section 20118 does not authorize
piggyback contracts for factory-built modular building components when the contract
includes installation on a permanent foundation.

2. The Opinion does not appear to extend to piggyback contracts for factory-built
modular building components when the contract does not include installation on a
permanent foundation (e.g., the manufacturer delivers the components to the site and
installation is procured by a separate, competitively bid construction contract).

3. The Opinion does not extend to “typical ‘portable’ and ‘relocatable’ single-
classroom buildings” that are not installed on permanent foundations.

4. The Attorney General has noted that Section 20118 authorizes a district to enter
into a “piggyback” contract with another public agency, but does not authorize a district
to contract directly with a lessor or vendor.

Based on all this, we have advised our clients that districts contact legal counsel:

1. Before entering into any new piggyback contracts to acquire factory-built modular
building components (or even portables or relocatables) for installation on a permanent
foundation;

2. If they have already entered such contracts, especially after January 25, 2006, or
3. Before entering in any new piggyback contracts unless they are with the original
bidding agency.

Please note that the information above does not constitute legal advice and we
recommend that school districts consult with their own legal counsel prior to acting on
any of this information.
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